
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

           CASE NO:  PFA/KZN/605/01/KM 

In the complaint between: 

 

T. NDLOVU Complainant 
 

and  

 

THE VEGMOFLORA FUND  First Respondent 
VEGMOFLORA (PTY) LTD Second Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint brought in terms of section 30A of the Pension Funds Act 24 

of 1956 hereafter referred to as the “Act” concerning the refusal of the first and 

second respondents to allow the complainant to transfer from first respondent to 

the SACCAWU National Provident Fund.  

 

2. The complainant is Two Rand Ndlovu, a member of the first respondent, and an 

employee of the second respondent. Although he purportedly acts on behalf of a 

group of 28 members in the same situation as himself, whose names are 

annexed to the complaint in a list marked annexure “SNP1”, there is nothing to 

indicate that he has any legal mandate to act on their behalf. I am therefore not 

prepared to regard them as parties to these proceedings, although I hope that 

they will be guided by the principles laid down in this determination, as they are 

clearly of equal application to anyone in the complainant’s position.   

 

3. The first respondent is the Vegmoflora Provident Fund, (hereafter referred to as 

the “fund”), a pension fund duly registered under the Act. 
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4. The second respondent is Vegmoflora (Pty) Ltd (hereafter referred to as “the 

employer”). 

 

5. The complainant is assisted by Sterling Financial Services whilst both 

respondents are represented by Shepstone and Wylie attorneys. 

 

6. No hearing has been held in this matter. An investigation under my supervision 

was conducted by my assistant adjudicator, Karin MacKenzie. Accordingly, in 

determining this matter, I have relied exclusively on the documentary evidence 

and written submissions gathered during the course of our investigations. 

 

7. The complainant, together with several other employees of the second 

respondent, wishes to terminate his membership of the first respondent and join 

the SACCAWU National Provident Fund. This request is being denied by both 

respondents. It is alleged that in terms of the complainant’s contract of 

employment with the second respondent (which I have not had sight of) he is 

obliged to belong to the first respondent. In addition the rules of the first 

respondent provide that members shall remain in the scheme for the duration of 

their period of service. The rules of the fund also provide for the board of 

trustees in consultation with the principal employer to consent to the transfer of 

members if they are satisfied that regard has been had to the best interests of 

remaining members and employers.  

 

8. Ancillary to the above issue of transfer, complaints have been raised on both 

sides regarding the failure of the other party to provide necessary documentation 

or information required for informed decision-making. I shall deal with this 

question after the main dispute concerning the “right” to transfer has been 

discussed. 

 

9. The restriction on transfer flows from two sources, the contract of employment of 

the complainant and the rules of the fund. Regarding the former the respondents 

have submitted that this is a labour related issue and should be dealt with in 

terms of the Labour Relations Act 66 of 1995. Accordingly I lack jurisdiction to 
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make a determination on the validity of that term of the contract. This, the 

argument goes, is because the cause of action does not amount to a complaint 

since it does not relate to the administration of a fund or the application of its 

rules but rather to the application of the contract of employment. Whilst this may 

be so for the term in the employment contract restricting the complainant from 

leaving the fund, the same argument cannot be applied to the rule of the fund 

preventing him from leaving the fund until termination of his employment. Clearly 

this complaint could be categorised as a dispute of law relating to the 

interpretation and application of the rules of the fund, alternatively that there has 

been an improper exercise of power in the formulation of a rule that is ultra vires 

in relation to the administration of the fund. I am therefore satisfied that I have 

the necessary jurisdiction to entertain the complaint.  

 

10. I must point out again that I have not had sight of a copy of the contract of 

employment, and assume that it contains the term as alleged. However, should 

this prove to be incorrect, I am of the view that the complainant is still not entitled 

to demand transfer by virtue of the restriction imposed by the rules of the fund 

itself.  

 

11. In this regard rule 9.6 states as follows: 

 
Each member shall remain in the scheme throughout the period of his service and shall 

be bound by these rules in terms of section 13 of the Act. 

 

12. It is clear that in terms of the fund rules the complainant is bound to remain in the 

scheme until termination of his employment. In assessing whether this rule is 

sustainable regard must be had to the question of whether it infringes the right to 

freedom of association. The rule clearly has the effect of compelling the 

complainant to remain a member of a group with whom he is forced to share 

financial interests and risks, patently against his will. This is so irrespective of the 

performance of the fund. It also has the correlative effect of preventing the 

complainant from associating with a group with whom he actively wants to 

become associated (the SACCAWU Provident Fund). 
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13. It would be hard in view of this to find otherwise than that the complainant’s right 

to freedom of association has been infringed. However, that does not end the 

enquiry, for, notwithstanding the infringement, it still remains to be seen whether 

it is not justified in some way. It must be remembered that the transfer of the 

complainant from one fund to another impacts on the employer as it must 

become a participating employer in the new fund. It may well be that if the 

employer does not wish to become involved with the new fund then compelling it 

to do so would equally be infringing the employer’s right to freedom of 

association.  

 

14. It strikes me that a term of this nature, prescribing both in the contract of 

employment and the rules of the fund that an employee must belong to a certain 

fund and must remain a member of that fund until termination of his employment, 

is not dissimilar to a closed shop agreement. A closed shop agreement occurs 

where an employer and a trade union with a majority of members in the 

workplace enter into an agreement whereby employees are precluded from 

joining another trade union and are compelled to join the one with the initial 

majority. This is clearly an infringement of the right to freedom of association, yet 

it has been upheld in most foreign jurisdictions as being justified. This is because 

it is considered that the advantages of such a system outweigh the 

disadvantages. It allows the employer to negotiate with one representative trade 

union instead of a number of splinter factions. This has the obvious advantage of 

unifying the workforce into a stronger bargaining unit as well as promoting a 

more cohesive collective bargaining process. It avoids the piecemeal approach 

which is probably more time-consuming, and furthermore contains within it the 

potential for different employment conditions for members doing the same job on 

account of the fact that they belong to different unions.  

 

15. For all of those reasons a closed shop agreement has been held to be a 

justifiable infringement of the right to free association. In the same way I am of 

the view that there is a good case to be made for saying that a “closed fund” 

approach may well have advantages in the collective bargaining forum that 
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justify the intrusions it necessarily makes upon freedom of association. However, 

it is not necessary for me to decide that in view of the position I adopt with regard 

to the appropriateness of this tribunal assuming jurisdiction over such an issue. 

 

16. This office is concerned primarily with rights adjudication. It seems to me that the 

question of “closed fund agreements” (or unilateral terms to that effect in an 

employment contract or the rules of a fund) are essentially interest issues and, 

as such, need to be dealt with in the field of collective bargaining. A pension fund 

and the extent and liability for contributions to it is part and parcel of the whole 

employment package. It is not encumbent on, nor even, I believe, competent for 

this tribunal to restructure employment contracts or create more favourable 

conditions of employment. That would truly be a usurpation of the functions of 

collective bargaining. 

 

17. I therefore do not consider that this is the appropriate forum for dismantling the 

present arrangement that exists between the employer, the fund and any 

disaffected employees for the reasons stated above. For that reason I am not 

prepared to grant the relief sought by the complainant directed at his transfer out 

of the respondent fund and into the SACCAWU fund. 

 

18. I now turn to the relief sought by the complainant concerning an order directing 

the production of certain documentation. The complaint refers in this regard to 

annexure “SNP 2” which is the written notice of complaint originally served on 

the respondent fund, and which contains the substantive demands for 

information. The relevant portion reads as follows: 

 
We, the employees of Vegmoflora (Pty) Ltd and members of the Vegmoflora Provident Fund 

hereby make a request for the disclosure of information in terms of rule 25 of the fund rules.  

This information, shall include, but not limited to the following: 

 

-       the overall employer contribution and breakdown thereof 

- The cost of the various services rendered to the fund by the service providers e.g. 

- Investment fees, administration fees, risk benefits, actuarial services, etc 

(breakdown) 
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- Who are the trustees of the fund and how were they elected? 

- How and when trustees have been meeting and decisions taken? 

Please provide the minutes of all previous Board meetings. 

- The two latest revenue accounts and balance sheets of the scheme. 

-       Latest actuarial certification by the valuator of the fund to the FSB.  
 

19. Rule 25 provides as follows: 

 
25. MEMBER’S RIGHT TO DOCUMENTS 

 

Every MEMBER shall be entitled on application to the BOARD, and on payment of the 

fees that may be set by the BOARD from time to time, to a copy of – 

 

25.1 the RULES 

25.2 the latest audited revenue account and balance sheet of the SCHEME 

 

and shall be entitled, without charge to inspect at the registered office of the SCHEME 

and to take extracts from – 

 

25.3 the documents referred to in RULES 25.1 and 25.2 

 

and 

 

25.4 the other documents (if applicable and issued) mentioned in Section 35 of the  

ACT.  

 

20. Section 35 of the Act states as follows: 

 
Right to obtain copies of or to inspect certain documents 

 

(1) Every registered fund shall deliver to any member on demand by such member, and 

on payment of such sum as may be determined by the rules of the fund a copy of any 

of the following documents, that is to say- 

 

(a)  the rules of the fund; 

 

(b)  the last revenue account and the last balance sheet prepared in terms. 

                                         of sub-section (1) of section fifteen 
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(2) Any member shall be entitled to inspect without charge at the registered office of a 

registered fund, a copy of any of the following documents and make extracts 

therefrom, that is to say- 

 

(a)  the documents referred to in sub-section (1); 

 

(b) the last report (if any) by a valuator prepared in terms of section                                                    

sixteen; 

 

(c) the last statement (if any) and report thereon prepared in terms of section 

seventeen; 

 

(d) any scheme which is being carried out by the fund in accordance with the 

provisions of section eighteen. 

 

21. It is evident from this that the only documents or information to which the 

complainant is entitled under the rules and the Act are the Rules of the fund, the 

last revenue account and balance sheet in terms of section 15(1), the last 

valuator’s report (if any) in terms of section 16, the last statement and report (if 

any) in terms of section 17. There is no indication that section 35(2)(d) is of 

application in the present case. 

 

22. I have discussed the question of entitlement to information at some length in a 

previous determination, reported as Caffin and another v African Oxygen Limited 

Pension Fund (1999) 10 BPLR 113 (PFA). It needs to be emphasised that the 

entitlement to information is limited to information which is relevant or 

appropriate.  Legally privileged information, private personal information, 

confidential information the disclosure of which may cause harm, or information 

the disclosure of which may be unlawful, will arguably not be relevant 

information.  Whether or not a member is entitled to certain information will 

depend on the circumstances, the nature of the information sought and the 

purposes for which it is being sought.  Each case will have to be decided on its 

merits. 
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23. Furthermore, the rules of the fund may grant rights to information in excess of 

those required by the Constitution, statute law or the common law.  In the 

present case, rule 25 grants members rights of access to information.  However, 

the rule grants no rights beyond those granted by section 35 of the Act. 

 

24. In addition, Circulars P.F. No. 86 and 90 oblige pension funds to furnish 

members with a variety of information.  The information sought by the 

complainant goes beyond that which is provided for in the circulars. 

 

25. The complainant wishes to have access to the minutes of trustee meetings and 

all documentation concerning the activities, deliberations and decisions of those 

to whom the administration of the fund has been delegated. He also requires 

information regarding the cost to the employer of the funding, the cost of fund 

administration and so forth. The crisp issue for decision then is whether the legal 

framework sketched above grants the complainant any right to such information.  

As stated, the duty of the trustees to act in good faith carries with it the 

concomitant right of members to have access to sufficient relevant information to 

protect and advance their rights, interests and expectations arising under the 

fund.  In certain cases such information might well include relevant minutes of 

trustees meetings and the other information sought. 

 

26. Unfortunately, the complainant has framed his complaint in an abstract and 

general manner.  Before I am able to rule that he is entitled to the information 

requested, he will have to make out a case that that information relates to any 

dispute or any matter in question which affects his rights, interests or 

expectations.  The complainant has made out no case whatsoever in this regard.  

Instead he seeks a general order that all such information should be disclosed 

regardless of its relevance.  Without proof of relevance, I decline to make such 

an order. 

 

27. It is apparent from the response that the complainant has already been placed in 

possession of a copy of the rules of the fund (which were in any event annexed 

to his complaint). The names of the trustees are furthermore set out in the 
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response. Whilst acknowledging the complainant’s entitlement to the other 

documents referred to in rule 25 and section 35, there is no unambiguous 

affirmation in the response that he has in fact had sight of or the opportunity to 

make copies of those other documents referred to. For the sake of certainty I will 

therefore make an order directing that he be given access to those documents. 

 

28. In the premises I make the following order: 

 

23.1 The complaint relating to the complainant’s desire to transfer out of 

the first respondent is dismissed; 

 

23.2 The first respondent is hereby ordered to make copies of the 

following documents available to the complainant on payment of 

the fee prescribed in the rules: 

 

23.2.1 the last revenue account prepared in terms of section 15(1) 

23.2.2 the last balance sheet prepared in terms of section 15(1) 

 

23.3 The first respondent is directed to allow the complainant to inspect 

the following documents and to make extracts from them, if such 

documents are extant: 

 

23.3.1 the documents referred to in 23.2 above; 

23.3.2 the last valuator’s report prepared in terms of section 16; 

23.3.3 the last statement and report thereon prepared in terms of 

section 17; 

 

Dated and signed at CAPE TOWN on the 12th of OCTOBER 2001 

 

 

________________________________ 

JOHN MURPHY 
Pension Funds Adjudicator 
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